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| Unto the Right Honourable the Lords of Council and Seſſion, | 


* 
Fl £4 


: | 0 N . N I 4 ; | 
George Home late Deagon, and Charles Cun- 4 


A ©/ 


ninghame preſent Boxmaſter of the Incorpora- tb A 


tion of Baxters of Edinburgh, David Simpſon 
Agent or Collector, James Fraſer Clerk, and 
ame Dougall and others, Seryants to the 

embers of the Incorporation, in the Manage- 
ment of their Mills. Ss 
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Humbly fteweth, * 


THAT the Baxters of Mdinburgh were under Thirlage 

to the Mills belonging to the City, as to all Wheat to : 

be grinded by them into Flour. : | 
| 


4 


That the Baxters finding this Thirlage very inconveni- 
ent, by Reaſon, as Tackſmen, they could not have the 
Mills and Dams repaired to their Mind, came to a Reſolution | 
of taking a Feu of the Mills from the City, and accordingly, | 
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x2th Dec, by a Feu Contract, of this Date, the Magiſtrates and Coun- 
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cil did, for the annual Feu Duty of 160 J. “ fell, annallie, 
« and diſpone, and in Feu Farm forever let, to and in favours 
« of William Keir Deacon, and Thomas Hay Boxmaſter, and 
their Succeſſors in Office, for the Uſe and Behoof of the 
« ſaid Corporation of Baxters, and their Succeſſors, hereta- 
« bly and irredeemably,” the different Mills deſcribed and ſpe- 
cified in the Contract. 

That as this Feu was not intended} to be either beneficial 
or hurtful to the proper Corporationunds, but was intended 
ſolely for the Utility of the reſpective Members; ſo the Ac- 
compts and Management of tho have never been mixed 
or blended with the Accompts o MIhagement of the Funds 
of the Corporation ; but the following Regulations and Oeco- 
nomy were eſtabliſhed as to thoſe Mills, and which have been 
uniformly followed out. 1 * 

The Members of the Corporation meet annually, and make 


Choice of a Perſon who acts as Agent or Collector for them 


at Edinburgh. They make Choice of another Perſon who 
acts as Clerk for them at the Mills; and they make Choice 
of and hire their Servants for attending the Mills. 

The Agent or Collector at Edinburgh has no Salary. The 
Clerk at the Mills has a certain Salary. But the Millers or 
Servants of the Mills, who are very numerous, have no ſpe- 
cified or certain Wages from the Members of the Corporati- 
on in general, but are paid by each Member at a certain Rate, 
as agreed upon annually with the Servants, for each Bag of 
Flour grinded. | | 

The Members of the Incorporation grind their Wheat by 
Rotation, in certain Quantities, fixed from Time to Time, 
between five and fifteen Bolls; and they pay a certain Sum 
for each Bag of Flour grinded, for diſcharging the Expence of 
Management and defraying the Feu-duty due to the City of 
Edinburgh. This Sum is diminiſhed or increaſed from Time 
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to Time as Exigencies require. If more is paid one Year than 
is ſufficient for paying the Feu-duty and Clerk, and keeping 
the Mills in repair, the Sum payable for each Bag of Flour is 
diminiſhed the next Year: So that upon the whole, Care is 
taken that no more ſhall be collected from the Members than 
what is juſt ſufficient for diſcharging the Feu-dury and paying 
the Expence of Management of their Mills. 

The Buſineſs of the Clerk is to keep the Accompts of all 


er the Heor grinded for the different Members of the Corporati- 


on, and to tranſmit thoſe Accompts to the Agent or Collec- 
tor at Edinburgh, whoſe Duty it is from Time to collect the 
Sums due by the different Members. 

The Benefit of the Feu, and Management of the Mills, is, 
by the Regulations of the Corporation, communicated to the 
Widows of ſuch Members as carry on the Trade, who are 
held and underſtood to be proper Members of the Corpora- 
tion. 

That Jean Haig, a Widow of one of the Members of the Cor- 
poration, having as the Purſuer alledges in July laſt, in her Rota- 
tion, brought to the Mill a certain Quantity of Wheat, David 
Cunningham, Baxter, as Creditor to her in the Sum of 13. 105. 
Sterl. conſtitute by Bill, did uſe Arreſtment againſt the Peti- 
tioners, as Debtors to her, while her Wheat was in the Act of 
grinding, and thereafter brought an Action of Furthcoming a- 
gainſt the Petitioners before the Baillies of Edinburgh. 

That the Petitioner did plead in Defence againſt that Acti- 
on, that the Arreſtments were inept as to all and each of them 
for attaching of the Wheat, - becauſe the joint Debitor had a 
joint Property in the Mills, as well as any other Member of the 
Corporation, and that the Servants were her Scrvants while 
employed in grinding or taking Care of her Wheat, in whoſe 
Hands Arreſtment could not be uſed with Effect, as their Poſ- 
ſeſſion was her Poſſeſſion; but the Defence was over ruled by 
the Bailies, and Action ſuſtaing®. 
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That the Petitioners having removed the Proceſs to this 
Court by Advocation, the ſame came to be heard before the 
Lord Edgefield, who, after a full Debate, and adviſing Mi- 


| 26th Feb, nutes, was pleaſed, of this Date, to pronounce the following 


Interlocutor: The Lord Ordinary having conſidered the 
« Minutes of Debate, finds the Diligence by Arreſtment at 
« the Purſuer's Inſtance competent, and therefore repels the 
« Reaſons of Reduction, and remits the Cauſe in common 
c Form.” NF WIE | 

As this is the firſt Action of Furthcoming that has been 
brought againſt the Petitioners, or any of their Predeceſſors, 
in the different Characters they bear, ſince the obtaining of 
the Feu Right; and as it has an evident Tendency to deſtroy 
the well regulated Oeconomy of thoſe Mills, not only benefi- 
cial to the individual Members of the Corporation, but to 
every Inhabitant of the City, your Lordſhips will eaſily believe 
that they cannot be diſpoſed to reſt fatisfied with the Lord 
Ordinary's Interlocutor, and therefore muſt beg Leave to ſub- 
mit it to your Lordſhips Review. 

The Cauſe merits different Conſiderations with reſpect to 
the different Characters in which they appear, and they ſhall 
be ſeparately ſpoke to. | 

And firſt as to your Petitioners George Home and Charles 
Cunningham, your Lordſhips will obſerve, that they are called 
as the Repreſentatives of the Corporation, for the Purpoſe of 
ſubjecting the Corporation Funds in Payment to the Pur- 
ſuer. | | | 

But your Lordſhips will have obſerved, that although the 
Diſpoſition by the City of Edinburgh is taken to the then 
Deacon and Boxmaſter of the Corporation and their Succeſ- 
ſors in Office, yet that it is for the Uſe and Behoof of the 
then Members of the Corporation and their Succeſſors. The 
Members of the Corporation are the Proprietors, and are in 


both the civil and natural Poſſeſſion of the Mills. The Cor- 


poration 


poration ua ſuch is only a Name uſed for the Behoof of the 
Members. The Corporation has no Poſſeſſion, and therefore 
Wheat brought to the Mills can never be attached by an Ar- 
reſtment uſed againſt the Deacon and Boxmaſter, to the Ef- 
fect of ſubjecting the Funds of the Corporation in Payment of 
the Sums arreſted. 

The Deacon and Boxmaſter have no peculiar Direction in 
the Management of the Mills but as Individuals of the Corpo- 
ration. The Direction is in the Members, and they act ac- 
cordingly in the Manner that has been related. The Cor 
ration then, as ſuch, cannot poſſibly be underſtood to have 
been in Poſſeſſion of the Wheat. 

Let us next examine the Foundation of the Arreſtments ſo 
far as reſpects both the Members of the Corporation and their 
Servants. 3 | 

From the Words of the Diſpoſition, and Rules of Manage- 
ment above ſet forth, it is evident, that the Members of the 
Corporation are in the natural Poſſeſſion of their own Mills, 
and that the Servants who attend them are their Servants ; 
the Queſtion then is, Whether an Arreſtment uſed in the Hands 
of thoſe Servants, will be ſufficient for attaching the Wheat of 
any of the Members brought to the Mill, fo as to oblige either 
the Members, or their Servants, to make the Wheat furth- 
coming? 

That an Arreſtment in the Hands of a Servant of a Debitor 
is inept for the Purpoſe of obliging the Servant to make Goods 
furthcoming, has not, nor cannot be contradicted. The Ser- 
vant's Poſſeſſion is the Debitor's Poſſeſſion; and therefore al- 
though the Debitor, by diſpoſing of the Goods arreſted, may 
be ſubjected to Penalties for Breach of Arreſtment, yet it 
can have no Effect againſt the Servant. If a Proprietor of a 
Mill keeps it in his natural Poſſeſſion, and keps a Servant for 
doing the Work, an Arreſtment in the Hands of ſuch Servant 
would therefore be ineffectual for attaching his Maſter's Grain. 
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In the ſame Manner, if TY y two Perſons joint Proprie- 
tors of a Mill, and hire a Servant for their joint Behoof, an 
Arreſtment in the Hands of the Servant cannot be effectual for 
attaching the Grain of either. | 

Now, what is the Caſe here ? In Place of one or two Pro- 
prietors, there are probably Thirty or upwards, all in the 


natural Poſſeſſion of the Mills; and therefore although the 


Servants had been hired by them jointly at certain Wages, an 
Arreſt ment uſed againſt their Servants can be no more effectu- 
al than when uſed againſt a Servant of a ſingle Proprietor. 
The Principle in Law is, that an Arreſtment can be effectual 
againſt no Perſon, but who is truly a Poſſeſfor in the legal Con- 
ſtruction of the Word. A Servant is not in Poſſeſſion of his 


Maſter's Goods; the Poſſeſſion of the one is the Poſſeſſion of 


the other. Paulus, L. 41. T. 2.1. 8. fays, Qucmadmodum 
nulla poſſeſſio adquiri, niſi animo et corpore poteſt, ita nulla amit- 
titur, niſi in qua utrumque in contrarium actum eft. A Maſter 
neither animo nor corpore, properly ſpeaking, can be ſaid to 
put his Servant in Poſſeſſion. 

The preſent caſe is ſtill ſtronger than where Servants are 
hired jointly. by two or more Poſſeſſors, becauſe by the 
Regulations and Management of the Mills, the Servants are 
the proper Servants of the individual Member, whoſe Grain 
for the Time is under their Management and Care. The Ser- 
yants take their Directions from fuch Member; they are paid 
their Wages by him for that temporary Service, and they are 
in every Reſpect his Servants ; ſo that there does not appear 
to be any ſolid Principle for giving Effect in the preſent Caſe 
to the Arreſtments uſed by the Purſuer againſt the Servants; 
and far leſs could the Arreſtments be effectual againſt the o- 
ther Members of the Corporation; but as no Perſon is ſued in 
that ſimple Character, it is 1 — here to lay any rg 
upon it. 

The 
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The next thing to be Ka your Lordſhips is, whe- 
ther the Arreſtments can be the Foundation of an Action of 
Furthcoming againſt the Collector at Edinburgh, or the Clerk 
at the Mills. And indeed the Petitioners muſt be forgiven to 
ſay, that they have nor been able to diſcover the leaſt Sha- 
dow of a Reaſon why they ſhould. The Keys of the Mills 
are never in the Clerk's Cuſtody but on the Sabbath Days. He 
is not the Cuſtodier of the Grain in the Mills; it is not his 
Buſineſs to be ſo; the Keys are hung up in his Houſe by the 
Servants, as he happens to have a Houſe juſt by the Mills, on 
Saturday Night till Monday Morning ; but his Buſineſs is only 
to keep the Accompts of the Grain grinded to the reſpective 
Members, ſo as to aſcertain from Time to Time what they are 
bound to pay. And as to the Collector, no Medium what- 
ever has been ſuggeſted, upon which he can be found liable. 

If ſuch Arreſtments were to be found effectual againſt either 
the Corporation, the Members of ir, or their Servants, It 
would at once deſtroy the beneficial Oeconomy that has been 
eſtabliſhed for the Management of thoſe Mills, and be pro- 
ductive of very great Hardſhips. 

The Officers of the Corporation, nor none of the Members, 
know any thing of what is paſſi ng in the Mills, or what 
Grain is carried to them, unleſs in ſo far as they give Employ- 
ment to the Mills as Individuals; and if they were to be an- 
ſwerable for the Conſequences of all Arreſtments againſt a- 
ny of their numerous Servants employed at thoſe Mills, it 
might ſoon prove ruinous to the Corporation, and to the 
Members thereof, if they were to be concluded againſt. 

The Hardſhip would be equally great upon the Servants, 
who are under the immediate Direction, and receive their 
Wages from their Employers ; and the Hardſhip would be 
highly augmented to all, by rhere being no Place where the 
Grain ſo arreſted could be depoſited. There is no more than 
ſufficient Accommodation for the Grain brought by the dif- 
| ferent 
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ä 
ferent Members to the Mittin their Rotation ; and if any of 
the Grain was to be ſtopt and not carried away in Flour in 
Succeſſion as the Wheat comes to the Mills, the Uſe of the 
Mills would be ſtopt, and all go into Anarchy and Confuſion. 

The Petitioners do not plead theſe Inconveniencies and 
Hardſhips, as chief Reaſons for obtaining an Alteration in the 
Interlocutor, though they may have juſtly Weight in a Mat- 
ter of ſuch public Concern; but they principally reſt their De- 
fence upon what they are adviſed to be a ſolid Principle of the 
Law, founded upon their Right to the Mills, and the Regu- 
lations introduced thereanent, to wit, that the Mills are the 
Property and in the Poſſeſſion of the Members of the Corpo- 
ration, and that the Servants employed in them are their Ser- 
vants ; and of Conſequence that the Grain of no Member car- 
ried to the Mills is out of that Member's Poſſeſſion, or at- 
tachable by Arreſtments uſed either againſt the Corporation 
in general, or the Servants of the Members of the Corporat i- 
on employed in the Service of the Mills. 

And here it will be adverted to, that no Hardſhip or In- 
conveniency ariſes to the Lieges in refuſing to give Effect to 
ſuch Arreſt ments, more than in refuſing to give Effect to Ar- 
reſtments againſt any other Servant, becauſe all Creditors of 
the Members of the Corporation have it in their Power to o- 

rate their Payments by poinding the Grain before carried to 
the Mills, or the Flour after coming from the Mills. 

The Petitioners might have puſhed the Argument much 
further, if it had been neceſſary, than they have done, by 
maintaining, that no Grain brought to a Mill for the Pur- 
poſe only of grinding, is attachable by Arreſtment uſed in the 
Hands of a Miller, becauſe the Poſſeſſion is not departed from 
by the Proprietor of the Grain. It is brought to the Mill for 
a particular Purpoſe, to be carried off when that is com- 


leated. Wy ; 
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If any Perſon carries a Horſe 3 a Smith's Shop to be ſhoed, 

or if a Farmer carries his Plow Irons to be mended, they be- 

come as much in the Poſſeſſion of the Smith as Grain can be 
underſtood to be in the Poſſeſſion of a Miller when carried to 

a Mill to be grinded; and yet an Arreſtment in the Hands of 

the Smith would certainly be inept for attaching either the 

Horſe or the Plow Irons; and ſo it muſt as to the Miller. 

The Reaſon is equally ſtrong in both, that the Proprietor, in 

all ſuch Caſes, of which many might be figured, does not 

part with the Poſſeſſion ; and of Conſequence no other Per- 
ſon is put into the Poſſeſſion. 

Upon the whole, it is humbly expected, that your Lord- 
ſhips will reverſe the Interlocutor reclaimed againſt in rorum 
as to all and each of the Petitioners. 

May it therefore pleaſe your Lordſhips, to review the 
above recited Interlocutor, and to find, that an 
Action of Furthcoming is not competent upon any of 
the Arreſtments uſed for the Purpoſe of ſubjefing a- 
ny of the Petitioners inPayment of the Value of Jean 
Haig's I heat, which was in the Mills when the 
Arreſtments were uſed. 

According to Fuſtice, Oc. 
JA. MONTGOMERY. 


— — = 


— p m— 
2 | ́—— TOUT TALE 


— —ñ—'—ÿPô— RIEIY — . 


